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RESUMEN

La presente investigacion tuvo como objetivo principal
sustentar la viabilidad de la instauracion e insercién en el Codigo Civil, de un
Mecanismo Judicial para solicitar la liquidacion de la Sociedad de Gananciales
propuesto por un solo conyuge frente al surgimiento de una extrema
necesidad, teniendo en consideracion la negativa injustificada de parte del
consorte o encontrandose impedido para brindar su consentimiento, toda vez
que en la actualidad tanto el cddigo como la jurisprudencia niegan
rotundamente esa oportunidad juridica al conyuge afectado, porque se
establece de manera prohibitiva que para la administracion y disposicion de
bienes sociales se requiere del asentimiento, permiso o consentimiento del
otro conyuge, y que ante disposicion de manera unilateral, el acto juridico sera
sancionado con la nulidad, conforme lo establece al articulo 315° del Codigo
Civil vigente y el Octavo Pleno Casatorio Civil, a través de sus precedente
vinculantes. La investigacion se desarroll6 tomando como ejemplo lo
consignado en codigos europeos como Espafia y Alemania, y americanos
como México y Argentina, los cuales sustentan una de las ideas base de la
investigacion realizada, que es “el derecho es voluble y se amolda a los
cambios sociales, siendo lo adecuado, ir un paso delante de los cambios
sociales, tecnologicos, pandémicos, bélicos, entre otros.” Como una de las
principales conclusiones, se ha llegado a determinar que, resulta necesario la
adicion del mecanismo judicial debido a la carencia normativa con la contamos
actualmente, a fin de proteger una de las instituciones principales de la

sociedad, que es la familia.
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ABSTRAC

The main objective of this research was to support the
feasibility of the establishment and insertion in the Civil Code, of a judicial
mechanism to request the liquidation of the community property proposed by
only one spouse in the event of an extreme need, taking into consideration the
unjustified refusal of the spouse or being unable to give his or her consent,
since at present both the code and the jurisprudence categorically deny this
legal opportunity to the affected spouse, because it is established in a
prohibitive manner that for the administration and disposition of social assets
the assent, permission or consent of the other spouse is required, and that in
case of unilateral disposition, the legal act will be sanctioned with nullity, as
established in article 315° of the Civil Code in force and the Eighth Plenary
Civil Cassation Court, through its binding precedents. The research was
developed taking as an example the provisions of European codes such as
Spain and Germany, and American codes such as Mexico and Argentina,
which support one of the basic ideas of the research carried out, which is "the
law is fickle and adapts to social changes, being appropriate to go one step
ahead of social, technological, pandemic, warlike changes, among others". As
one of the main conclusions, it has been determined that the addition of the
judicial mechanism is necessary due to our current lack of regulations, in order

to protect one of the main institutions of society, which is the family.
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